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Connect Europe response to the Call for Evidence on
the Audiovisual Media Services Directive

1. Introduction

The Audiovisual Media Services Directive (AVMSD) is one center piece of the
European Union's (EU) media legislation. It has been overhauled in 2018, with
some further amendments made by the European Media Freedom Act
(EMFA) in 2024. Past modifications had been mainly motivated by significant
new trends in audiovisual media offering and consumption, frequently due
to changes in wunderlying production, distribution, and reception
technologies. Also, an assessment of the balancing of rights and obligations
across the (wider) sector had taken place, most recently inter alia in view of
very large online platforms and their potential role in a continued access to
content by media outlets (cf. Article 18 EMFA), or when, during the last
revision, new duty-of-care requirements had been formulated in view of
user-generated-content platforms.

According to documents recently issued by the European Commission (draft
EU Democracy Shield; Call for Evidence for the present evaluation), today
marks another moment to take stock of new developments in the sector
while also assessing whether the existing legal framework remains fit to
achieve its intended goals. Article 33 para. 1 of the Directive foresees that, by
the December 2026, the European Commission “shall submit to the
European Parliament and the Council an ex post evaluation, accompanied
where appropriate by proposals for its review, of the impact of this Directive
and its added value”.

As in the past, Connect Europe emphasizes that the EU’s audiovisual media
services legislation must continue to strive for a fair, effective and
harmonized framework. This framework also in future shall take into
consideration not only the challenges and opportunities offered by new
business models and new technologies but also foster maintaining a
genuine European approach to media activities and public policy objectives
attached to those. Together, the Commission, the European Parliament
(EP) and Member States within the Council are expected to thoroughly
analyze whether existing rules are still relevant in the current market
context while rigorously applying a simplification and deregulation
approach, wherever possible.
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2. The “country of origin” principle

The “country of origin” principle is core to the AVMSD and, according to
Connect Europe, in line with the original objectives of the legislation its
seamless application should ensure an effectively enforced internal market
for audiovisual media services as well as a level-playing field with online
platforms. Due to a lack of harmonization as well as uniform monitoring and
implementation in some of areas of the current legal act, this principle,
however, has incentivized some non-EU-originating companies to turn to
Member States for (secondary) establishment where rules on media services
are more liberal, paving the way for forum shopping and competition
distortion within the EU single market. Whether more intense coordination
through collaboration procedures foreseen by the EMFA will bring about
more tangible results in terms of homogenous and effective
implementation of the AVMSD's rules (as transposed into national
legislation), remains to be seen. What aggravates the situation in addition is
that some Member States already today deliberately overemphasise the role
of the country of destination, aiming for receiving Member State control
rather than free circulation and reception.

In this sense, the “country of origin” principle, although fair in theory, in some
cases leads to unfair results. This is particularly the case where Member
States apply to stakeholders under their jurisdiction stricter rules (“gold
plating”), thereby unlevelling the playing field for these undertakings in
comparison with competitors established elsewhere.

Therefore, and as a major contribution to simplification, it seems
advisable to foresee higher levels of harmonization through a future
instrument, avoiding to again open avenues for some Member States to
enact stricter and more detailed rules than the EU legal act in their
respective national legislation.

3. Prominence for “Public Value” Services

During the last revision, through the insertion of Article 7a into the AVMSD,
Member States were granted leeway to implement measures aimed at
ensuring appropriate prominence of audiovisual media service of general
interest (so-called “public value” services). A limited number of Member
States have adopted such measures, which partly raise issues of
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compatibility with Union law (including the AVMSD itself) and with the
principle of proportionality. Where such measures were adopted, their
regulatory content, extent and impact has shown a considerable level of
divergence. For instance, in Germany, there are in total more than 300
services which received such certification, either through legislators’
immediate decision in the relevant act or by way of its application by media
authorities through assigning such status as a result of a “beauty contest”
held. In effect, about 80 TV channels have to be featured prominently, i.e. be
rendered easily findable on the user interface’ section dedicated to TV. This
obviously leads to an overload of highlighted services, severely questioning
whether the intended goal of such “prominence” obligation can be reached
at all. We submit that there is a lack of Union law guidance to which this
outcome must be attributed - a situation which should be remedied.

In any event, should Member States adopt such measures, they should also
allow User Interface (Ul) providers sufficient freedom to determine how to
effectively highlight “audiovisual media services of general interest” on
their services and devices. Detailed provisions would only lead to undue
bureaucratic regulation for Ul providers and other operators, could
undermine the principle of proportionality, impede innovation, and
unnecessarily restrict competition (by way of commanding uniformity).
Instead, a principle-based approach should be guiding, it appears most
suitable to promote media diversity and innovation (e.g. through
personalization) across the EU. It should encompass such governing
principles as "non-discrimination," "transparency," and "user autonomy" on
how to provide prominence, while leaving to service providers and other
relevant operators sufficient flexibility in order to develop, employ and, where
subsequently deemed useful, modify unique and competitive Uls that offer
a distinct selling proposition and cater for the needs of consumers.

In Germany, media regulatory authorities have laid down a principle of “no-
overriding” a user’s preferential settings through updates which leads to the
issue that new services and content cannot be brought to the attention of
users. This seems clearly at odds with the EMFA's provision on user
autonomy which must be enabled (Article 20), and appears to be a result of
an unclearly formulated relationship between the two instruments. In any
case, different Member States may hold differently, thus the effectiveness of
service provision and goods offering in the Single Market is in jeopardy. There
is a need for clarification of this relationship — through an EU legal act in a
harmonizing manner.
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In Italy, the national regulatory authority (NRA) competent i.a. for the media
(AGCom) recently adopted specific Guidelines on prominence of Services of
General Interest. It should be noted that the approach adopted by AGCom
in denying the possibility of recognising the status of providers of services of
general interest to new providers of media services on IP, other than
traditional broadcasters, seems to clash with the principle of technological
neutrality.

A future legal instrument should therefore provide for harmonized
guardrails on the notion of audiovisual media service of general interest
and of the relationship between user autonomy and prominence of
audiovisual media services of general interest.

4. Integrity of audiovisual media services (signals)

The new Article 7b AVMSD, in conjunction with Recital 26, contains
provisions to protect audiovisual media services against overlays or
modifications. Under this provision, when ensuring that audiovisual media
services provided by media service providers are not overlaid for commmercial
purposes or modified without the explicit consent of these providers, in their
transposing laws Member States have to precisely define both the legal
conditions of such protection as well as possible exceptions to the principle
prohibition of overlays. Thereby, it is paramount to take particularly into
account the legitimate interests of the users. Member States' scope for
implementation, however, is limited both by EU primary law and by the telos
of the provision against the background of the objectives of the AVYMSD.

Recital 26, is key and must be taken into account in the context of the
implementation of Article 7b, by the Members States. It follows from the
principle of proportionality, as generally applicable and specifically
emphasized by Art. 7b and Recital 26 by referring to “appropriate and
proportionate measures”, that the interests of those affected by the
obligation or restriction have to be taken into account. The ones affected are
the different types of platform providers and equipment manufacturers in a
broadly understood way. In addition, since the provision is intended to
ensure the protection of the consumer in a form that safeguards their
legitimate interests, an unexceptional prohibition rule regarding
modifications and overlays would not be covered by the objective of the
provision.
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Still, as transposition stands in some cases, the intended balancing of
interests has not taken place to the extent necessary and/or its outcome
does not sufficiently respect what was prescribed by the AVMSD. The
Directive itself should therefore provide more guidance, in its regulatory
part, not only in the recitals, on what kind of national transposition is
permissible under the AVSMD and under Union law in general.

In this vein, Connect Europe submits that there is a need to clarify in
Article 7b that modifications and overlays are allowed that merely serve
to display necessary technical information such as functional elements
(e.g. volume control; alert on door ringing or a call coming in) and more
complex system elements such as search functions or electronic
programme guides. It should further be stated explicitly that
modifications triggered by the user are also excluded from the scope of
protection. In this respect, the alternatives “initiated or authorised” by
the user should be integrated into the wording of the exception,
recognizing that there are different ways of triggering, in general
settings or in the individual situation at hand, actively or passively, an
overlay.

5. Promotion of European Works

Connect Europe concurs with the assessment and recommendation of the
EP in 2023 to maintain the European quota targets (for on-demand
audiovisual media services) at their current level. We hold that these targets
are at best still valid and appropriate, thereby rejecting attempts which
would seek to revise the rules established in the AVMSD pertaining to the
guota. In particular, proposals to increase the quota of European works from
30% to 50% in catalogues of on-demand audiovisual media services (Article
13 para. 1) were not only unrealistic but also unachievable. The current height
of quotas meanwhile tends to be counter-productive under actual market
circumstances (higher prices induced by huge demand, lack of talent and
resources, additional requirements for Green production etc.), hence lacking
any basis in the realities of the audiovisual market and going against the
principle of proportionality. Furthermore, statistical data by the European
Audiovisual Observatory indicate that stricter quotas or investment
obligations disregard the wishes and preferences of EU consumers. In the
same vein, there is no empirical evidence for concluding that the genre-
overarching approach of the quota has become unfit for purpose.
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Notwithstanding the foregoing, we would still wish to alert against
excessive measures at national level, which in aggregate disrespect the
principle of proportionality and tend to test boundaries of non-
discrimination and legitimate State aid. This results from a combination of
means, mostly accumulating quota obligations, obligations to directly invest
in content creation and duties to contribute to national funds (cf. Article 13
paras 2 and 3). Thereby, an excessive burden on operators is exercised, while
there is no market demand for a “production pour la production”. In contrast,
this latter results in too many content items having an insufficient level of
quality, relevance and hence appeal to audiences, while negative impacts on
production and marketing costs through higher prices must be witnessed.

With respect to additional requirements for the quotas on European works,
but also on independent production, Connect Europe is of the opinion that
the AVMSD is not the place for intervention into the freedom of
contractual relations and arrangements (Terms of Contract/Terms of
Business) made among producers, authors, other creative professionals,
technicians, further professionals involved in audiovisual production; nor the
relationship between rightsholders and providers of audiovisual media
services, which acquire rights and/or commission productions from the
former. In the reform of the EU Copyright acquis in 2019, provision had been
made to establish a fair balance of rights and obligations in the creative
sector. A study commissioned for the EP' had recently established that there
is a wide range of models applied in the sector for the contractual
distribution of the parties’ rights and obligations, and that there is no
(prevailing) case of e.g. “total buyout” to the disadvantage of enterprises
commissioned or from whom exploitation rights are purchased.

In 2023, the AGCOM issued a specific recommendation? to highlight to the
Italian Government the need for a general rethinking of the structure of the
so-called system of “European quotas”, aiming at greater simplification,
flexibility and transparency and the overcoming of the national excessively
prescriptive sub-quota system. With reference to the national tax credit,
whose original intent was aimed at supporting small national audiovisual
production companies, attention was drawn to the problem relating to the
international dimension of the main current recipients of this measure,
which involves a risk of deviation from the principles and objectives
underlying the facilitation regime.

" PE 754.184 - November 2023
2 https://www.agcom.it/pubblicazioni/segnalazioni-al-governo/segnalazione-al-governo-27-giugno-2023
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Therefore, we would like to invite the European Commission to
specifically assess whether the obligation on Member States to respect
the principle of proportionality when implementing a combination of
measures for the promotion of European works needs to be reinforced
and stated more comprehensively and clearly.

Besides, we wish to stress that prominence of European works in catalogues
of providers of non-linear audiovisual media services cannot be achieved
without reliable and comprehensive access, by these providers, to metadata
classifying the origin of such works as ‘European’. Though mentioned in
the recitals of the AVMSD since the 2018 revision, Member States have not
established an obligation to provide such metadata; also, to the best of our
knowledge, no promotion of self-regulatory initiatives among relevant
market players, neither at European level, nor by Member States or by
regulatory authorities, to ensure the necessary standards for the provision of
such information has taken place to date.

We deem it necessary and appropriate, hence, to introduce a respective
obligation on producers/film distributors to classify programmes as
“European works” in related metadata.

In this context, we would also welcome further clarification of the notion of
“European works”, as the current definition—based on works “originating” in
Member States or in eligible third countries—often leads to uncertainty in
practice. The concept is predominantly interpreted through production-
related criteria, without necessarily considering whether the underlying
intellectual property rights, decision-making authority, or long-term
exploitation value remain with European entities. This may result in works
being classified as “European” even when key rights and economic benefits
ultimately lie outside the Union. A more precise and updated definition,
better aligned with today's market realities, would help ensure legal
certainty and support the Directive's cultural and industrial objectives.



